
ORDINANCE NO. ____  

ANORDINANCE AMENDING ANDREENACTING CHAPTER 92A
OFTHEROCHESTER CODE OFORDINANCES RELATING TOA
GASFRANCHISE.  

THECOMMON COUNCIL OFTHECITYOFROCHESTER DOORDAIN:  

Section 1. Chapter 92AoftheRochester CodeofOrdinances ishereby
amended andreenacted toreadasfollows:  

92A.  GASFRANCHISE

92A.10.  Definitions.  Thefollowing wordsused inthischapter willhavethe
meanings ascribed totheminthissection except whenthecontent clearly indicates a
different meaning.  

Subd. 1.  “ City” means theCityofRochester, County ofOlmsted, Stateof
Minnesota.  

Subd. 2. “ Company” means Minnesota Energy Resources, asubsidiary of
WPSResources, aDelaware Corporation.  

Subd. 3. “ Effective Date” means theeffective dateofthisOrdinance, thatis,  
uponadoption andpublication, asprovided bylaw.  

Subd. 4. “ Franchise” means thegrantofrightsmadebyCitytoCompany in
thisOrdinance, subject toitstermsandconditions.  

Subd. 5. “ Gas” means natural gas, manufactured gas, amixture thereof or
other formofgaseous energy.  

Subd. 6. “ MPUC” refers totheMinnesota Public Utilities Commission orany
successor regulatory agency.  

Subd. 7. “ Notice” meansawritingserved personally orbycertified mailbyany
partyorparties onanyotherpartyorparties.  Notice toCompany shallbeserved upon

thMinnesota Energy Resources, 2665145 StreetWest, Rosemount, Minnesota 55068.  
thNotice totheCityshallbeserved upontheCityAdministrator, CityHall , 2014 Street

SE, Rochester, Minnesota 55904.  
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Subd. 8. “ Public Grounds” means allrealproperty owned byordedicated to
theCity, otherthanpublicways, withrespect towhichCityholds thelegal rightortitleto
grantorwithhold easement, leasehold oroccupancy rightsorservitudes toCompany.  

Subd. 9. “ Public Rights-of-Way” means, streets, avenues, alleys, parkways,  
andotherpublic rights-of-waywithin theCity.  

92A.20 - TheFranchise

92A.21. Franchise.  Subdivision 1.  Cityhereby grantsandconveys to
Company thefollowing non-exclusive rightsandprivileges within theCityasits
boundaries presently existandastheymaybeextended inthefuture:  

A. Therightandprivilege tooperate, construct andmaintain apublic
gasutility;    

B. Therighttooccupy andutilize theCity’spublic rights-of-waysofCity
forthepurpose ofenlarging, extending, operating, repairing and
maintaining, in, over, underandacross thesame, allgaspipes,  
mains, andappurtenances which arenecessary orcustomary in
accordance withsound utility practices forthepurpose ofthe
transmission ofgas, orthedistribution ofgas, forpublicandprivate
use; isgranted provided thatutilities firstmakeuseofexisting utility
easements, where sucheasements areavailable, before occupying
andutilizing theCity’spublic rightsofways; and

C. Therighttooccupy andutilize thepublicgrounds ofCityforthe
purpose ofenlarging, extending, operating, repairing and
maintaining, in, over, underandacross thesame, allgaspipes,  
mains, andappurtenances which arenecessary orcustomary in
accordance withsound utility practices forthepurpose ofthe
transmission ofgas, orthedistribution ofgas, forpublicandprivate
use.  Therighttooccupy andutilize publicgrounds issubject tothe
City’sapproval ofarevocable permit, whichwillcontain conditions
including theCompany’sresponsibility forpayment ofremoval or
relocation costs inacircumstance whereapublicproject isproposed
forthepublicgrounds.  

Subd. 2. Thefranchise granted insubdivision 1issubject to (A) thischapter;   
B) anyapplicable CityofRochester ordinance orpermit procedure; (C) anyapplicable

CityofRochester customary andnecessary practice; and (D) theCity’sexercise ofits
policepower toadoptandenforce resolutions andordinances necessary tothepublic’s
health, safetyandwelfare.  
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92A.22. Franchise Term.  Therightsandprivileges granted bytheFranchise
shall remain ineffect foraperiodoften (10) years fromtheeffective date.  However, on
thetenthanniversary oftheeffective date, theCitymay, atitsoption, extend theFranchise
foranadditional ten-yearperiod subject totheprovisions ofthisChapter. Uponthe
expiration oftheinitial term, theFranchise shallautomatically renew forsuccessive one- 
yearperiods unless eitherpartyprovides written notice ofitsintentnottorenewatleast
ninety (90) dayspriortotheexpiration ofthethen-current term.  Atanytimeduringa
renewal period, eitherpartymaypropose modifications totheFranchise terms.  Ifthe
parties failtoreachanagreement ontherevised terms, theFranchise shallcontinue
underexisting termsuntil terminated inaccordance withthisordinance.   

92A.30 - ExtensionofService

92A. 31.  Extension ofService. Uponreceipt andacceptance ofavalid
application forservice, Company shall, subject toitsreasonable economic feasibility
criteria, provide suchreasonable extensions ofitsmainsandpipes fromtimetotimeas
arerequired toserveCityandcustomers within thecurrent andfuture limitsoftheCity.   
Ifsuchextensions aregoverned byanyCompany tariffonfilewiththeMPUC, Company
shallprovide Citywithacopyofthetariffandnotice ofanyCompany proposal tochange
anytariffprovision related totheextensions.  Company shallapplyanytariff ina
reasonable andliberal fashion soastopromote andmaximize commerce and
development within theCityandtothefullextentpermitted bylaw.  IntheeventCompany
proposes anycharge forsuchextensions (sometimes referred toasaidstoconstruction)  
orintheeventCompany proposes torefuse toprovide suchextension, Company must
givenoticeofsuchactiontotheCity.  

92A.40 - ConstructionRestrictions

92A.41.  Construction Restriction.  Subdivision 1.  Whenever theCompany desires
toopenordisturb anypublic right-of-wayorpublicground forthepurpose ofmaintenance,  
repairorlayingofgasmainsorpipes, itmustgivetheCityreasonable advance notice,  
butnotlessthantwobusiness days, byfilingawrittennoticewiththePublic Works
Director. Inanycase, Company cannot commence suchworkbeforeobtaining fromthe
Cityanappropriate permitorotherwritten consent. During theprogress ofthework, the
Company cannot endanger orunnecessarily obstruct thepassage oftrafficorthenormal
andcustomary useofthepublic right-of-wayorpublicground.    

Subd. 2.  Company neednotobtainanyrequired permitorotherwritten consent in
order toperform (A) routine maintenance orrepairs where excavation isnotrequired; or
B) inanemergency situation whenitisnecessary forCompany toactimmediately to

remedy asituation thatjeopardizes thepublichealthorsafety.  However, inanemergency
situation, Company mustassoonaspracticable notify theCityoftheemergency situation
anditsefforts toremedy thesituation.  Inaddition, inanemergency situation, the
Company must fileitsrequest forapermitnolater thanthesecond business dayfollowing
theoccurrence.   
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Subd. 3.  Company mustpromptly anddiligently restore public right-of-wayand
public ground toasgoodcondition asitwasbefore theexcavations weremade.  However,  
theCompany cannot interfere withanyimprovements beingmade bytheCitywithout the
City’sconsent.  TheCityshallnotimpose permit requirements upontheCompany thatis
different fromtherequirements imposed onotherprivate smalldiameter utility providers
forsimilar restoration work.  

Subd. 4.  IfCompany fails topromptly restore thedisturbed public right-of-wayor
publicground within30daysofnotice bytheCity, CitymaydosoattheCompany’s
expense.  UponCity'sdemand, Company mustpaytotheCityit’sreasonable costof
repair together withitsadministrative expense andoverhead associated withtherepair.    

Subd. 5.  During theprogress ofitswork, Company mustkeepthepublic right-of- 
wayorpublicground guarded inorder toprevent accidents topersons orproperty.  

92A.42.  UpontheCity’srequest andwithinareasonable time, Company must
provide field locations forallitsunderground facilities. Theperiodoftimewillbe
considered reasonable ifitcompares favorably withtheaverage timerequired bytheCity
tolocate municipal underground facilities fortheCompany.  

92A.44.  Before Company constructs anynewstructure orconverts anyexisting
structure forthemanufacture orstorage ofgaswithin theCity, Company mustfirstobtain
Cityapproval ofthestructure anditslocation. City’sapproval mustnotbeunreasonably
withheld provided applicable zoning andother requirements aresatisfied.  

92A.50 - RelocationofFacilities

92A.51.  Subdivision 1. Relocation ofGasFacilities inPublic waysshallbesubject
toMinnesota Rules, part7819-3100andanyapplicable Cityright-of-wayordinances
consistent withlaw.   

Subd. 2.    TheCitymayrequire theCompany atCompany’sexpense torelocate
orremove itsgasFacilities fromPublicGrounds uponafinding thattheGasFacilities
havebecome orwillbecome asubstantial impairment totheexisting orimminent public
useoftheGrounds.    

A. TheCitywillissueawritten Notice totheCompany notlessthan180
daysinadvance ofaCityproject thatmayrequire therelocation of
Company’sgasFacilities.    

B. Notmore than90daysfromthedateoftheCity’sNoticeofaProject
requiring therelocation ofCompany’sgasFacilities, Company shall
provide totheCityengineering plans, specifications andaschedule
forrelocating thegasFacilities.   
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C. Company’sengineering plans, specifications andaschedule willbe
include intheCity’sProject PlansandSpecification BidDocuments
such thatcontractors bidding theCity’sProject canbasetheirbidon
Company’srepresentations assetforthintheCompany’splans,  
specifications andschedule.  

D. Uponcompletion ofaCityproject, orasoftenasdeemed necessary,  
theCityandCompany shallmeet todiscuss project construction
related issuespertaining totherelocation offacilities infurtherance
ofthegoalofminimizing Cityproject construction delays.  

Subd. 3.  IftheCityrequests theCompany torelocate itsfacilities orequipment
primarily foranon-public purpose orfortheprimary benefit ofacommercial orprivate
project andsuchremoval isnecessary toprevent interference rather thanmerely for the
convenience oftheCityorother right-of-wayuser, theCompany shall receive payment
fromthecommercial orprivate developer orothernon-publicentity forthecostofsuch
relocation asaprecondition torelocating itsfacilities orequipment.   

Subd. 4.  Cityshallconsider reasonable alternatives indesigning itspublicworks
projects soasnottoarbitrarily causetheCompany unreasonable additional expense in
exercising itsauthority under thisSection.   

Subd. 5.  ThisSection doesnotcompel awaiverbytheCompany, norconstitute a
takingbytheCity, ofanywritten grantofeasement toCompany oranyprescriptive rights
theCompany hasacquired bywayofadverse possession independent ofandwithout
reliance bytheCompany onthisFranchise oranyprior franchise adopted byCity.  

92A.52.  Anyrelocation, removal orrearrangement ofanyCompany facilities made
necessary because oftheextension intoorthrough CityofaMnDOT federally aidedstate
trunkhighway project shallbegoverned bytheprovisions ofMinnesota Statutes Section
161.46.  

92A.53.  Ifapublic right-of-wayisvacated, improved orrealigned because ofa
renewal orredevelopment planwhichisfinancially subsidized inwholeorinpartbythe
Federal government, thereasonable nonbetterment costsofCompany'srelocation or
removal ofitsfacilities shallnotbetheobligation ofCompany ifsuchcosts under then
prevailing lawaretheobligation oftheFederal government oranyagency thereof.    

92A.54.  ThisChapter doesnotrelieve anythirdparty fromliability arisingoutof
theirfailure toexercise reasonable caretoavoid injuring Company'sfacilities while
performing any work connected withgrading orchanging ofanypublicwayorwithany
construction onoradjacent toanypublicway.  However, thissection doesnotlimitthe
City’srighttoindemnification underSection 92A.61.    
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Article92A.60 - IndemnificationandInsurance

92A.61.  Subdivision 1.  Company must indemnify andhold theCityharmless from
anyandall claims, including reasonable attorneys’ fees, arising outoftheCompany’s
negligence, wrongful actsoromissions inconnection withtheCompany’soperation under
thisFranchise.  Theterm “Company” includes theCompany, itsagents, servants,  
independent contractors oremployees.  Whenaclaimismade against theCity, theCity
shallpromptly notify theCompany ofsuchsuitsoastogivetheCompany sufficient time
toappearonbehalfofanddefend theCity.  

Subd. 2.  IfCompany elects todefend City, itwill thereafter havecomplete control
ofsuchlitigation.  However, theCompany maynotsettlesuchlitigation without theCity’s
consent, whichwillnotbeunreasonably withheld.   

Subd. 3.  Company'sobligation toindemnify theCityshallnotextend toanyinjury
topersons orproperty causedbytheCity’snegligence, wrongful actsoromissions.   

Subd. 4.  Thissection isnot, astothirdparties, awaiver ofanydefense orimmunity
otherwise available toCity.  Company, indefending anyactiononbehalfofCity, isentitled
toassert inanyactioneverydefense orimmunity thatCitycouldassert initsownbehalf.   

Subd. 5.  Company'sindemnification obligations shallsurvive theexpiration,  
amendment ortermination ofthisFranchise.  

92A.62.  Upon request, Company must furnishCitywithasummary ofinsurance
coverage designed tofulfill theCompany’sindemnification andholdharmless obligations
provided inSection 92A.61.  

92A.63.  Subdivision 1.  Inoperating apublicgasutility, theCompany shallobserve
allfederal, stateandlocal laws, rules, regulations andorders withrespect tothe
discharge, generation, removal, transportation, storage andhandling ofallmaterials,  
substances andwastes deemed toxicorhazardous tohealth, natural resources orthe
environment pursuant thereto ("Hazardous Substances").   

Subd. 2.  Company shall remove orremediate anyHazardous Substances (A)   
located on, inorsurrounding itsgasdistribution facilities;  or (B)  located on, inor
surrounding thepublic ways, publicgrounds orelsewhere within theCity.  Such removal
orremediation mustcomply withallapplicable laws, regulations andlawful governmental
orders.  Company mustpayallcostsassociated theremoval orremediation ofHazardous
Substances.   

Subd. 3.  Section 92A.61applies toallclaims madeagainst Citybyanyperson
including anygovernmental agency andcontractors hiredbytheCitywhichasserts any
right tocosts, damages orother reliefbased uponthetermsandconditions imposed upon
Company under thisSection orwhicharisefromorarerelated toCompany'snegligence,  
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wrongful actsoromissions incomplying withanylaw, rule, regulation orlawfulorder
governing Hazardous Substances.  

92A.70 - VacationofPublicWays

92A.71.  TheCityshallgivetheCompany atleast twoweeks priorwritten noticeof
aproposed vacation ofapublic right-of-way. Except whereordered pursuant toSection
92A.51, thevacation ofanypublic right-of-way, after theinstallation ofgasfacilities, shall
notoperate todeprive Company ofitsrights tooperate andmaintain suchgasfacilities,  
until thereasonable costofrelocating thesameandthelossandexpense resulting from
suchrelocation arefirstpaidtoCompany. Innocase, however, shallCitybeliable tothe
Company forfailure tospecifically preserve aright-of-way, intheexercise ofitsauthority
underMinnesota Statutes, Section 160.29.  

92A.80 - Reportsand. Records

92A.81.  Uponpriorwritten request oftheCity, theCompany shall fileannually with
theCityAdministrator theCompany’scertified annual financial statement showing the
Company’scapitalization, itsprofitandlossstatements forthepriorcalendar yearandits
balance sheet.   

92A.90 - RatesandService

92A.91.  TheMPUC regulates theCompany’sprovision ofgasservice anditsrates
charged forgasservice pursuant toMinnesota Statutes, Chapter 216B. Cityreserves the
righttoregulate theratesandtermsandconditions ofCompany'sgasservice within the
Citytothefullextent permitted bylawifandtotheextent thatsuchregulation isnot
preempted bytheregulatory authority oftheStateofMinnesota ortheFederal
government.  TheCompany reserves therighttochallenge anyregulatory action
including theissueoftheCity’sauthority toregulate ratesandservice.  CityandCompany
reserve their respective rightsgenerally andspecifically granted pursuant tothelawsof
Minnesota asadopted bytheLegislature, theConstitution oftheStateofMinnesota, and
other lawasinterpreted bytheCourts.  

92A.92.  Intheevent Company shallatanytimeafter theEffective Dateapply to
theMPUCtochange itsratesortermsandconditions ofgasservice, Company shall
provide reasonable advance noticeofitsapplication totheCity.  Thenoticemust include
theCompany'sdescription oftheproposal’seffectupontheCityandtheCompany’s
customers located within theCity.  Citymayelect tointervene inCompany'sproceeding
before theMPUC oranyothercourtoragency involving Company operations, forandon
behalfofCityorcustomers located withinCity. Citymaypetition theMPUC (orotherstate
agency) toorderCompany toreimburse Cityforitscostsandfeesincurred insaid
proceedings.  Company reserves therighttochallenge suchintervention orpetition.  
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92A.100 - FranchiseFee

92A.101.  Subdivision 1.  ThelawsoftheStateofMinnesota authorize apayment
ofcompensation toacitybytheprovider ofnatural gasservices intheformofthe
imposition ofacityfranchise feetoraiserevenue ortodefray costs accruing asaresult
ofsuchoperations, orboth.  Thispayment iscommonly referred toasafranchise fee.   

Subd. 2.  Afranchise feeisnotbeing imposed atthistimeaspartoftheadoption
ofthisordinance.  TheCouncil, atitsdiscretion, mayatanytimeduring thetermofthis
ordinance impose byresolution, afterholding apublichearing, afranchise fee.  The
franchise feemaybeexpressed (i) asapercentage oftheGross Revenue received by
theCompany foritsoperations with theCity, and/or (ii) asavolumetric pricebytherm,  
and/or (iii) aflatfee, and/or (iv) insuchothermanner orfashion thatismutually acceptable
toboththeCityandCompany andshallbeapplied inamanner thatdoesnotplace the
Company ataneconomic disadvantage withanother publicutilityasdefined inMinnesota
Statutes, Chapter 216B.    

Subd. 3.  TheFranchise Feeshallbeadjusted fornetwrite-offofuncollectible
accounts andcorrections ofbillstheretofore rendered.  TheCompany maylistthelocal
franchise feecollected fromcustomers asaseparate itemonbills forutilityservice issued
tocustomers.   

Subd. 4.  Thefranchise feeshallbeeffective uponadoption oftheresolution
imposing thefeeandshallcontinue untilamended orrepealed during thetermofthis
Ordinance.  Initialandfinalpayments shallbeprorated fortheportions oftheperiods at
thebeginning andendofthetermofthisOrdinance.  

92A.102.  TheCompany must reportandpaythefranchise feetotheCityona
quarterly basis.  Suchpayment shallbemadenotmorethanthirtydaysfollowing the
closeoftheperiod forwhichpayment isdue.  Company shall provide information by
customer classtoCitytoshowhowfeewasdetermined.  

92A.103. Thefranchise feerateshallbereviewed onJanuary 1ofeachyearbased
upon theUrban Consumer Price Indexoranyother relevant index. Anyadjustment made
bytheCouncil shallbereflected inaformalamendment totheOrdinance.  

92A.104.  Ifanyperson challenges thecollection, anyaspectofthefranchise fee
oranyotherpayment tobemadetoCitypursuant tothisFranchise, theCompany must
promptly givenoticetoCityandmust, inanycase, diligently andcontinuously exercise
itsefforts tosustain saidfeeandpayments andthetimeandmanner ofitscollection. If
atanytimetheMPUC, orotherauthority having proper jurisdiction, prohibits such
recovery, thentheCompany willnolongerbeobligated tocollectandpaythefranchise
fee.  TheCompany agrees tomakeitsrecords related tothecalculation andpayment of
thefranchise feeavailable forinspection bytheCityatreasonable times.  
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92A.105.  Ifforanyreason theamount orrateofthefranchise feeisdetermined to
beinexcessoftheamount orrateallowed bylaw, thentheamount orrateshall
automatically, andwithout furtheractionbyCityorCompany, bereduced tothemaximum
amount orratepermitted bylaw.  

92A.106.   Atthistime, theCompany issubject toallapplicable permitorlicensing
fees.  Atsuchtimethatafranchise feemaybeimposed bytheCouncil, thefranchise fee
willbeinlieuofanyotherpermitorlicensing fee, charge orcostimposed ontheCompany
forproviding gasservice orperforming worknecessary toprovide gasservice.  TheCity
cannot charge theCompany anyright-of-wayfeeimposed byaright-of-wayordinance
during thisfranchise term.  

92A.110 - SuccessorsandAssigns

92A.111.  Company reserves therighttotransfer orassign anyinterest inthis
franchise, inaccordance withtherulesandregulations oftheMPUC.  Allrights, privileges
andauthority hereby granted toCompany shall inuretothebenefitofitssuccessors and
assigns, subject toalltheterms, provisions andconditions herein contained, andall
obligations hereby imposed uponCompany shallbebinding uponitssuccessors and
assigns.  

92A.120 - ConfidentialInformation

92A.121TheMinnesota Government DataPractices Act (theAct) setforthin
Minnesota Statutes 13.01et.seq., requires thattheCityprovide public access topublic
dataasdefined bytheAct.  TheCompany understands thatpublicdatamayinclude
information relating totheCompany anditsoperations thattheCompany would otherwise
prefer tokeepconfidential.  

92A.122.  TheCitywillprovide publicaccess topublicdatarelating totheCompany
oritsoperations incompliance withandasprovided bytheAct, regulatory agency ruleor
other law.  

92A.123.  Atthetimethatitprovides anydatatotheCity, theCompany will
specifically identify datathatitclaims tobeprivate, protected, non-public, orconfidential,  
orthatisotherwise precluded frompublic disclosure bytheAct, regulatory agency rule,  
orother law.  Atsuchtime, theCompany willalsoidentify theprovisions oftheAct,  
regulatory agency ruleorother lawthatpreclude publicdisclosure ofsuchdata.  

92A.124.  Asprovided byMinnesota Statutes, Section 13.072, theCompany may
request anadvisory opinion fromtheCommissioner oftheMinnesota Department of
Administration regarding theclassification ofGovernment Datarelating totheCompany.   
TheCitywillabidebysuchanadvisory opinion oftheCommissioner, except asotherwise
required orprovided bylaw, regulatory agency rule, orcourtdecision orotheradvisory
opinion oftheCommissioner.  
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92A.130 - EffectiveDateandAcceptance

92A.131.  TheFranchise shallbeeffective asofApril1, 2015May1, 2025.  

92A.140 - Disclosure

92A.141.  UpontheCity’swritten request, Company shall fileareportwiththeCity
ifCompany makes contributions orexpenditures, other thanusualcivic, charitable
contribution, andnormal authorized business expenses inanaggregate amount inexcess
of $10,000inanycalendar yearasforthepurpose ofdirectly influencing anyresident or
elected orappointed officialofthecitywithrespect totheFranchise orthesubject matter
thereof.  However, theCompany shallnotberequired todisclose contributions or
expenditures related toactualoranticipated actionoftheCity, itsresidents, electedor
appointed officials, oranyotherpartypromoting, encouraging, oradvancing municipal
takeover (i.e. condemnation) ofCompany’sproperty located inandaround theCity.  The
Citymaynotlimitorrestrict Company’scontributions orexpenditures inanymanner not
permitted bystateorfederal law.  

92A.150 - Defaults

92A.151.  IfCompany shallbeindefault intheperformance ofanyofthematerial
termsandconditions ofthisOrdinance, andshallcontinue indefault formorethan30
days (orfailstoinitiate thecureofthedefaultwithinsaidperiod anddiligently pursue said
cure, ifthecureofthedefault cannot reasonably beaccomplished withinsaid30days
afterreceiving notice fromtheCityofsuchdefault), theCitymay, following apublic
hearing thereon, elect toeithercuresuchdefault andcharge Company forthecosts
thereof, orseekequitable relief fortheenforcement ofthisOrdinance.  Thenoticeof
default mustbeinwriting, mustspecify theprovisions ofthisOrdinance andthe
performance ofwhich itisclaimed thatCompany isindefault andthedateofthepublic
hearing required tobeheld.  Thepublichearing mustnotlessthan30daysnormorethan
60days fromthedateofsuchnotice. Suchnoticeshallbeserved inthemanner provided
bythelawsofMinnesota fortheservice oforiginal notices incivilactions. Company at
suchhearing shallbeafforded anopportunity topresent whatever information itdeems
appropriate. Nothing herein shall inanywaybeconstrued, topreventareviewofsuch
Cityactionbytheappropriate Minnesota Courtand/orregulatory agency, norlimit the
rightofCitytoenforce thisOrdinance bysuchequitable orlegal remedies asmaybe
provided bylaw. Intheeventofrepeated orprotracted violations ofthisOrdinance
involving payments duetoCity, Citymayrequire Company tofileabondorletterofcredit
withtheCityAdministrator, against whichCitymaydrawtoassure prompt payment of
amounts duebyCompany toCityunder thisOrdinance.  
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92A.160 - ForceMajeure

92A.161.  Itshallnotbeabreach ordefault under thisfranchise ifeitherparty fails
toperform itsobligations hereunder duetoForceMajeure.  ForceMajeure shall include,  
butnotbelimited to, thefollowing:  A) physical events suchasacts ofGod, landslides,  
lightning, earthquakes, fires, freezing, storms, floods, washouts, explosions, breakage or
accident ornecessity ofrepairs tomachinery, equipment ordistribution ortransmission
lines; B) actsofothers suchasstrikes, work-forcestoppages, riots, sabotage,  
insurrections orwars;  orC) governmental actions suchasnecessity forcompliance with
anycourtorder, law, statute, ordinance, executive order, orregulation promulgated bya
governmental authority having jurisdiction; andany othercauses, whether ofthekind
herein enumerated orotherwise notreasonably within thecontrol oftheaffected party to
prevent orovercome.  Eachpartyshallmakereasonable efforts toavoidForce Majeure
andtoresolve sucheventaspromptly asreasonably possible onceitoccurs inorderto
resume performance.  However, thisprovision shallnotobligateaparty tosettlealabor
strike.    

92A.170 - Construction, JurisdictionandVenue

92A.171.  ThisFranchise isintended tobeperformed intheStateofMinnesota and
shallbeconstrued andenforced inaccordance withthelawsofMinnesota. Company
shallbesubject topersonal jurisdiction intheStateofMinnesota.  Anyaction related to
thisOrdinance oritsenforcement mustbevenued inOlmsted County orsuchother
judicial district asmayinclude theCityifthejudicial districts oftheStateofMinnesota be
revised after theEffective Date. ThisOrdinance anditsacceptance byCompany shallbe
construed asacontract between Company andCity. Theprovisions ofthisOrdinance
shallbeenforceable onlybyCompany andCityandnotbyanythirdparty.  Athirdparty
doesnothaveaclaimtoanycauseofaction against Company byreason oftheadoption
ofthisOrdinance.  

92A.180 – MiscellaneousProvisions

92A.181.  Ifanyclause, sentence orsection ofthisOrdinance isdeemed invalid,  
theremaining provisions shall remain ineffect.  

92A.182.  Anywaiverofanyobligation ordefault under thisOrdinance shallnotbe
construed asawaiver ofanyfuturedefaults, whether oflikeordifferent character.  

92A.183.  Allordinances orfranchises orpartsofordinances orfranchises in
conflict herewith arehereby repealed.  

92A.184.  TheCityandCompany agree thatthisFranchise maybesubject to
renegotiation under thefollowing circumstances:   

1. Uponmutual agreement ofbothparties.   
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2. Upontheenactment ofanystateoffederal law, regulation, orordermaterially
affecting therightsorobligations under thisFranchise.   

3. Ifamaterial change occurs intheeconomic, regulatory, oroperational
conditions impacting theCompany’sability toprovide services ortheCity’s
ability toenforce it’srightsunder thisOrdinance.   

4. Eitherpartymay initiate renegotiation byproviding writtennotice specifying the
provisions tobereviewed.  Theresponding partyshallacknowledge receiptof
thenotice within10days.  Ifanagreement isnotreached within90daysofthe
acknowledgment, eitherpartymayseekmediation orother legal remedies
available underMinnesota law.  Iftheparties cannot reachamutually
agreeable modifications, theexisting termsoftheagreement shall remain in
effectunlessotherwise stipulated.   

Section 2. Thisordinance shallbeeffective uponthedateofitspublication.  

PASSED ANDADOPTED BYTHECOMMON COUNCIL OFTHECITYOF

ROCHESTER, MINNESOTA, THIS _____ DAYOF _____________, 2025.  

PRESIDENT OFSAIDCOMMON COUNCIL

ATTEST:  __________________________  
CITY CLERK

APPROVED THIS  _____  DAY OF  ______________________, 2025.  

MAYOR OFSAIDCITY

SealoftheCityof
Rochester, Minnesota)  

Ord25/ 92A.update
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